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LEGAL MATERIALS AS SOURCES FOR THE STUDY OF 
MODERN ENGLISH HISTORY 1 

Burke, in opposing what he was pleased to term Pitt's "rat 
catching" policy of financial reform, taunted him with "hunting 
in holes and corners ". 2 The same criticism may be applied to 
many of the attempts to search for unexplored fields of histori- 
cal investigation. One who peruses wearisome lists of German 
doctoral dissertations is apt to become as " bewildered and amazed " 
as Henry VIII. when he first gazed upon the stolidity of Anne of 
Cleves, and to turn away equally " sad and pensive ". There are 
obviously two types of investigator — I beg to be excused from 
"researcher" — one with the genius, all too rare, of interpreting 
existing material in a new light, the other who is enterprising or for- 
tunate enough either to dig up fresh sources of information or to 
discover unexplored fields of study. Rich rewards are, in my 
opinion, open to the historian who will devote himself to the legal 
materials relating to modern English affairs. While, in spite of the 
dangers and difficulties of threading one's way through the "tor- 
tuous, ungodly jungle" of the law, epoch-making work on the medi- 
eval period has nevertheless been done, the later centuries have been 
strangely neglected. 

The tendency of the times has been a potent factor in determin- 
ing the weight of emphasis. During the generations following the 
French Revolution, when the primary interest centred in constitu- 
tion-making, the best efforts of scholars were devoted to political and 
constitutional questions; with the amazing industrial development 
which followed, involving hosts of new problems, economic history, 
or, to speak more exactly, economic phases of history, crowded to 
the front of the stage. Now, since law reform is becoming more 
and more a vital issue, the legal aspects of the subject are claiming 
more and more attention. From the beginnings of the profession 
the lawyers have been in evidence as politicians and historians. Our 
English ancestors have on more than one occasion shown a prone- 
ness to distrust their activities in the former of these fields. A 

1 A paper read in the conference on modern English history at the meeting 
of the American Historical Association in Charleston, December 29, 1913. 

2 Lecky, England in the Eighteenth Century (cab. ed., 1902), V. 301, citing 
Parliamentary History, XXV. 369-373. 
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statute of 1372 aimed to exclude men of law from the Commons, 
and the " unlearned Parliament " of 1404 was the result of a royal 
writ with the same end in view, while in 1620 James I. issued a 
proclamation declaring that his subjects should not elect "curious 
and wrangling lawyers who may seek reputation by stirring needless 
questions". 3 Historians, too, have looked askance at them, and to 
some extent not without reason. Sir Edward Coke — much as we 
owe to that "monster of learning" — was a furious partizan, who, 
it is to be feared — if I may adapt Disraeli's famous phrase in ref- 
erence to his novels — when he was hard pressed for a precedent 
provided one. At any rate he was often inaccurate, and is respon- 
sible for at least some of the traditional errors which like barnacles 
have clung to our interpretation of Magna Carta for centuries. 
Blackstone, also, in spite of his great services, did not make the best 
even of the limited material which he had at his disposal. Like 
Coke, and many another lawyer, he was inclined to interpret the past 
in the light of the present, to picture to us the institution of legal 
theory rather than what had actually existed in practice, and he has 
led many generations of lawyers astray on the true nature of medi- 
eval feudalism. Lord Campbell's Chancellors and Chief Justices 
are marred by the plagiarisms and misrepresentations of facts. 
While history has suffered at the hands of lawyers of the old school 
a new type has arisen in the last two generations who have more 
than atoned for the shortcomings of their predecessors. It would 
carry me too far astray to give anything like an adequate apprecia- 
tion of the magnificent achievements of Maitland, of Pollock, of 
Liebermann, in the medieval field, of the valiant work of Holds- 
worth and Jenks, and of such excellent special treatises as Stephen's 
Criminal Law, Pike's History of Crime, Holmes's Common Law, 
Thayer's Treatise on Evidence, and Digby's Real Property. Never- 
theless, there is still much virgin soil to be tilled, particularly in the 
period from the Reformation onwards. 

However, I am not here concerned with the history of the law, 
but rather with the possibilities which legal materials furnish to the 
student of political, social, and industrial conditions. These mate- 
rials fall into two broad groups — the central and the local. One 
naturally thinks first of the statutes, and, though many have studied 
them with great care, their yield has been by no means exhausted. 
But the sources which offer the greatest promise are the court re- 
ports. 4 For example, the statement of Stephen might be tested that 

3 E. G. Porritt, The Unreformed House of Commons, I. 381. 
* Until the end of the eighteenth century they have to be studied with caution, 
for, at least as late as the Revolution of 1688, they were submitted to the judges 
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prisoners on trial for treason were in practice no better off after the 
celebrated act of 1696 5 than before. To take another case. It is 
often said that the very severity of the criminal code in the late 
eighteenth and early nineteenth centuries defeated its own ends; 
that justices and juries refused to condemn to death those who were 
guilty of minor offenses. Another explanation has been suggested 
on which a study of trials and court records might throw some light, 
namely, that large cities, notably London, were lamentably policed 
by inept parish constables and superannuated Dogberries supposed to 
act as watchmen, so that witnesses and prosecutors often failed to 
appear against the accused for fear of the almost certain vengeance 
of highly organized bands of ruffians who were suffered with im- 
punity. Charges like that of Kenyon, C. J., delivered in 1796, in 
consequence of the scandalous playing of faro in the houses of certain 
ladies of high rank, a charge in which he threatened to send even the 
first in the land to the pillory if convicted before him, give us a 
vivid picture of one phase of the life of the period. 6 At the risk of 
being dubbed a " snapper-up of ill-considered trifles " I might point 
out that in the trial of Lord Mohun for the murder of Mr. Mount- 
ford we may learn at what time plays began in the reign of William 
and Mary. 7 

More important, the judges reflected the current political philos- 
ophy of the day and did much to mould the law which they were 
supposed to interpret. 8 As to the first point, it is often very difficult 

before publication, who, in order to enhance their reputation for wit and learning, 
often revised what they had actually said during the trial. This fact, reported with 
some flourish in the Athenaeum a few years ago and reprinted in the Nation, had 
been pointed out more than two generations earlier. 

s 7 and 8 Wm. III., c. 3. 

8 Gillray's caricature of two of the most conspicuous offenders standing in 
the pillory as "Faro's Daughters" is famous. Traill, Social England (1904), V. 
681, 682, and Lecky, England in the Eighteenth Century, VII. 195. 

i State Trials, XII. 962. 

8 This is admirably brought out by C. G. Robertson, Hanoverian England, 
pp. 194-195. "Subject to the sovereign power of Parliament to alter the law", 
he says, "judicial decisions cumulatively tend to become additions to the law, 
though they claim to be only interpretations of it. And cases such as Rex v. 
Tubbs, Entick v. Carrington, Stockdale v. Hansard, and the numerous decisions on 
the law of libel in the eighteenth century, illustrate how much ' judge-made law ' 
can broaden or diminish, without legislative intervention, the liberty of the sub- 
ject and modify or alter relations between the executive and the ordinary citizen 
. . . the decisions of the courts from epoch to epoch exemplify the subtle influ- 
ence on the judges of contemporary or anarchistic constitutional and philosophical 
principles and the connection between law and public opinion. The eighteenth 
century citizen compared with today enjoyed a very limited right of free criti- 
cism and free speech. The criminality of a libel (until Fox's Act in 1792) was 
determined not by the jury but by the judge, and even such judges as Holt, who 
defended (1701) popular rights against the tyranny of the House of Commons, 
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to trace the influence of a political theorist on the public opinion of 
a past age ; but in the charges and decisions of the judges we have no 
mere speculative vaporizings but tangible applications of current opin- 
ions. As to the second, the significance lies in the fact that few im- 
portant changes were made by statute under William, Anne, and the 
first two Georges, 9 and most of the innovations of the period are the 
result of judge-made law. Also, many offenses lingered on the 
statute-book and many practices were recognized by common law 
long after they had become obsolete in practice; e. g., trial by 
battle was legal till 1819. 10 A study of actual cases illustrates most 
strikingly the difference between the judges before and after the 
Revolution of 1688, particularly after the Act of Settlement of 1701 
in which a notable clause changed the judicial tenure from durante 
bene placito to quamdiu se bene gesserint. For example, in the case 
of Benjamin Harris, 32 Charles II., 1680, charged with "causing to 
be printed and sold a libellous pamphlet", the jury tried to find 
Harris guilty " only of sellingthe book ", but, under pressure from 
the judge, brought in a verdict of guilty. The charge of Scroggs 
is typical of that period : 

As for this book in particular ; you can hardly read a more base and 
pernicious book, to put us all into a flame. . . . Except the writer of it, 
there cannot be a worse man in the world. . . . And Mr. Harris, if you 
expect any thing in this world, of this kind of favour, you must find 
out the author; for he must be a rebellious, and villainous traitor. . . . 
You [the jury] have nothing more to do, but to give your verdict. 11 

Compare this with the charge of Holt in the case of John Tutchin, 
3 Anne, 1704, in which, though expressing strong views as to what 
constitutes a libel on the government, he ends by saying : " Gentle- 
started from a theory of the functions of government and the relations of the 
state to its members directly antithetical to the modern conception of the liberty 
of the press and the right to criticize the established executive. The revolt of 
isolated judges, such as Camden (1765), aided by an increasing force of public 
opinion, against the principles of state action enforced by the courts, is part of the 
revolution in the theory of the state's functions which was bound up with a new 
conception of civic liberty and with a demand for its recognition in the general 
law of the land." In his Select Statutes, Cases, and Documents, Mr. Robertson 
prints extracts from some of the most important state trials which I have selected 
for illustration. 

9 Among the few to be noted are : the abolition of the Court of the Marches 
of Wales ; the extension of benefit of clergy to women ; the right of the owner of 
personal property to bequeath it as he saw fit throughout England ; an act giving 
promissory notes the character of negotiable instruments; another rendering void 
securities given for money lost in games, or betting on players. Traill, Social 
England, V. 47-50. For improvements in the law of copyright see ibid., pp. 51-54. 

10 It was abolished by 59 Geo. III., c. 56. See case of Ashford v. Thornton, 
1818, 1 Barnewall and Alderson 405. 

11 State Trials, VII. 930. 
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men, I must leave it to you ; if you are satisfied that he is guilty of 
composing . . . these papers at London you are to find him guilty." 12 
To go back again to the Restoration period: in the celebrated 
case of the charter of the city of London (33-35 Charles II., 1681- 
1683) Jones, J., referred to the petition from the common council 
begging Charles to call a Parliament as " so scandalous to the king 
... so dangerously tending to the seduction of his subjects, to a dis- 
like and hatred of his person and government, and so evidently tend- 
ing to sedition thereby and rebellion, as another just cause of for- 
feiture ". 13 In the impeachment of Henry Sacheverell we get lumi- 
nous evidences of the political thinking of the post-Revolution 
judges : e. g., 

The nature of our constitution is that of a limited monarchy wherein 
the supreme power is communicated and divided between Queen, Lords, 
and Commons, though the executive power and administration be wholly 
in the Crown. The terms of such a constitution do not only suppose 
but express an original contract between Crown and People by which 
the supreme power was (by mutual consent and not by accident) 
limited and lodged in more hands than one : and the uniform preserva- 
tion of such constitution for so many ages without fundamental changes, 
demonstrates to your lordships the continuance of the same contract. 14 

Lord Camden's opinion in Entick v. Carrington (6 George III., 
1766), which decided the illegality of general warrants, contains a 
notable discussion of the limitations of the powers of the king's 
ministers and also of the principles of the Revolution, which he 
declared did not "enlarge the liberty of the subject but gave it a 
better security ", 15 His reply to the contention that there had been 
a general submission to general warrants 16 and his assertion that 
" if the King has no power to declare when law ought to be violated 
for reasons of state, I am sure we his judges have no such preroga- 
tive ", mark striking advances over the attitude of the Stuart judges, 
though Camden was a pioneer in his own generation. 17 In view of 
the present agitation over recall, the following statement of Lord 
Mansfield may not be without interest : 

12 Ibid., XIV. 1 129. 

is Ibid., VIII. 1272. 

i*Ibid., XV. 61. 

is Ibid., XIX. 1068. 

is State Trials, XIX. 1068. 

18 He said in part : " There has been a submission of guilt and poverty to 
power and the terror of punishment. But it would be strange doctrine to assert 
that all the people of this land are bound to acknowledge that to be universal law, 
which a few criminal booksellers have been afraid to dispute." Ibid., p. 1068. 

17 His declaration that the criminal law has no such process as that employed 
in the case of libel for seizing papers contains the following striking statement: 
" Whether this proceedeth from the gentleness of the law toward criminals, or 
from a consideration that such a power would be more pernicious to the inno- 
cent than useful to the public, I will not say." Ibid., p. 1073. 
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Jealousy of leaving the law to the court, as in other cases, so in 
the case of libels, is now in the present state of things, puerile rant and 
declamation. The judges are totally independent of the minister that 
may happen to be, and of the king himself. Their temptation is rather 
to the popularity of the day. But I agree with the observation cited 
by Mr. Cowper from Mr. J. Foster " that a popular judge is an odious 
and pernicious character". 18 

The same judgment contains sound doctrine on the function of a 
jury. 

Such signs of advance as may be noted on the part of the eight- 
eenth-century judges were rudely interrupted by the excesses of the 
French Revolution, and it was not till 1820 that one of them could 
venture to insist in regard to the true liberty of the press that with- 
out it, 

a free Government cannot be supported — the liberty of the press is this, 
that you may communicate any information that you think proper to 
communicate by print; that you may point out to the Government their 
errors, and endeavour to convince them their system of policy is wrong, 
and attended with disadvantage to the country, and that another system 
of politics would be attended with benefit. It is from such writings 
that the religion of this country has been purified; it is by writings of 
that spirit the Constitution has been brought to the perfection it now 
has. And, therefore, God forbid that I should utter a sentence to show 
that a man speaking with that respect with which he ought to speak of 
established institutions, may not show some reform may be necessary 
or that the military ought not to be used in the manner in which they 
are. 19 

Cockburn, J., went even further in 1868 when he declared: 

It seems to us impossible to doubt that it is of paramount public and 
national importance that the proceedings of the houses of parliament 
shall be communicated to the public . . . and . . . though injustice may 
often be done, and though public men may often have to smart under 
the keen sense of wrong inflicted by hostile criticism, the nation profits 
by public opinion being thus freely brought to bear on the discharge of 
public duties. 20 

Turning from these cases which at once reflect changes in polit- 
ical thinking and mould the law with which they deal, I might cite 
various others which enlighten us on all sorts of existing customs. 
For example, the case of the Duke of Bedford v. Alcock informs us 
that in various manors officials were chosen so late as the nineteenth 
century to survey weights and measures and to levy fines on those 

is See the case of the Dean of St. Asaph, 23, 24, 25 George III., 1783-1784. 
State Trials, XXI. 1040. 

19 Best, J., in the celebrated case of Sir Francis Burdett, 60 Geo. III. Ibid. 
(new series), I. 1-170, cited by Robertson, Select Statutes, p. 369. 

20 Wason 11 . Walter, 32 Victoria, L. R. IV., Q. B. D., lxxxii et seq. See 
Robertson, pp. 399-401. 
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who used false ones ; 21 while from Rickards v. Bennett and Another 
we learn that the lord of the manor of Farringdon in Berkshire 
maintained, so late as 1822, the right to exact and distrain summarily 
for sixpence on every ton of cheese and a penny on every quarter of 
corn; he had in return to maintain a market-house, lock-up house, 
pound, two pairs of stocks, and the stalls of the market ; to provide 
a brass bushel measure; and to repair half a bridge across the 
Thames. 22 The following case furnishes sufficient local atmosphere 
at least: when in 1734 the jury of the lord's court of the manor 
of St. Giles, on complaint that a brewer had kept four hundred 
hogs near St. Giles pond with a stench that was abominable, formally 
presented that it was no nuisance, the King's Bench had the wisdom 
to overrule them. 23 

However, it is in the local records of a legal nature — the county 
and quarter sessions records, the sessions rolls, and the order books of 
the various circuits of the assizes — that one gets closest to the real 
life of the people, to say nothing of the actual working of many 
of the measures of the central authorities in the various parts of the 
country. 24 There is no doubt that a patient search of these various 

21 1 Wilson 248; also Sheppard v. Hall, 3 Barnewall and Alderson 433 (1833), 
cited by Webb, Eng. Local Govt., II. 123. 

22 2 Dowling and Ryland 389-398 (1823). 

23 Rex v. Smart, notes of trial among Hardwicke MSS., S. Harris, Life of 
Hardwicke (1847), I. 265-270, cited by Webb, II. 25, note 2. Many other cases 
might be cited for the light they throw on the conditions of the times. Rex v. 
Broadfoot, note 43 {State Trials, XVIII. 1326-1358), and Rex v. Tubbs, 1776 
(Comp. Rep., pp. 517-320), tell us much about impressment and the prevailing 
opinion of the power of the executive as against the liberty of the subject on this 
point. Grant v. Gould, 1792, contains an excellent - discussion by Lord Lough- 
borough of the distinction between military and martial law, Robertson, Select 
Statutes, pp. 350-354. The case of Harding v. Pollock brings together a mass of 
learning on the clerk of the peace, 6 Bingham 25. A full description of proceed- 
ings in outlawry may be found in Rex v. Yandell, 1792, 4 Durnford and East 521 
(1817). The case of Bagnell v. Tucker in Reports of Divers Choice Cases, etc. 
(ed. R. Bro'wnlow, 1675), yields the important information that in Sir Edward 
Coke's time copyholds and customary freeholds made up one-third of the holdings 
of England. To take one more instance, we learn from a decision of the King's 
Bench, 1822, that neither the right to hold a court leet nor its jurisdiction in petty 
actions was lost by mere non-user, so that it could be revived after the lapse of 
half a century. Rex v. Steward of Havering atte Bower, 5 Barnewall and Aider- 
son 691-692; 2 Dowling and Ryland 176-177 (1823). Extracts from the first two 
cases are printed in C. G. Robertson, Select Statutes, and the Webbs refer to the 
others. 

2* Some of these local records have been published, at least in part, e. g., 
the Middlesex county records, as well as those of Worcestershire and the North 
Riding of Yorkshire, and the West Riding session rolls. Generally the actual 
minutes of the quarter sessions have been well preserved, though, owing to the 
fact that in times gone by the clerk of the peace was accustomed to keep them in 
his own house, a number of the early ones have either perished or are reposing 
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sources would yield rich fruit. Study, for example, the increasing 
activities of the justices of the peace from the reign of Edward III. 
to the establishment of the county councils in 1889. In 1581 Lam- 
barde said, in quaint but forceful words: 

If Hussey (the Chief e Justice, 1 Hen, 7, 3) did thinke that it was 
enough to loade all the Justices of the Peace of those days with the 
execution only of the Statutes of Winchester and Westminster, for 
Robberies and Felonies: the Statute of Forcible Entries: the Statutes 
of Labourers Vagabonds, Liveries, Maintenance, Embracery and 
Sheriff e: Then how many Justices (think you) may now suffice (with- 
out breaking their backes) to bear so many, not loads, but stacks of 
Statutes that since that time have been laid upon them. 25 

A mere glance at that " venerable and classic work " Burn's Jus- 
tice of the Peace will confirm Maitland's statement 26 that: "Long 
ago lawyers abandoned all hope of describing the duties of a justice 
in any methodic fashion, and the alphabet has become the one possi- 
ble connecting thread." 27 Burn's work aimed to supply the justices 
of the peace with as much law as is necessary for the execution of 
their respective offices. To that end, he brought together in alpha- 
betical order all the laws then in force which it devolved upon them 
to administer. The first edition of the work appeared in 1754 in 

dispersed in muniment rooms of various private families. Those of Devon do not 
date back of 1392, Somerset, 1647, Bucks, 1678, Oxford, 1698. Others are older; 
certainly this is true in the cases of Cheshire, Westmoreland, and Wilts. Unhap- 
pily the presentments to quarter sessions of the various grand juries which, from 
all indications, are treasure houses of information on local conditions, are seldom 
entered in the manuscript minute books of quarter sessions. So far as they have 
been preserved they are usually to be found as separate documents, rolled up year 
by year in the " bundles ", " session papers ", " session rolls ", or " miscellaneous 
documents " among the country archives. However, numbers have evidently been 
saved from destruction by being forgotten — in many cases apparently never having 
been untied since they were put away. For Hertfordshire the county council has 
published a calendar of the contents of many bundles from 1625 to 1859, though 
it is to be regretted that they have failed to distinguish between the presentments 
of the grand juries, of the high, and of the parish constables. The order books 
of the western circuit reach back certainly to 1629, but there may be earlier ones 
of this or other circuits. See A. H. A. Hamilton, Quarter Sessions, introd., pp. x, 
xi, who was apparently unduly pessimistic about the amount of material available, 
and Sidney and Beatrice Webb (especially I. 504, note 1), whose countless refer- 
ences in their notes indicate that they have been infinitely more successful in their 
search than Hamilton could have imagined. 

25 Cited by Burn, Justice of the Peace (twenty-third ed., 1823), suppl. vol., 
introd., p. iii. 

28 Justice and Police, p. 84. Sir Edward Coke declared with enthusiasm in 
reference to the system : " It is such a forme of subordinate government for the 
tranquillity and quiet of the realm, as no part of the Christian world hath the like, 
if the same be duly exercised." Institutes of the Laws of England (1797), IV. 170. 

27 For a full bibliography of works on the justices of the peace, see Webb, I. 
295, note 1. 
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two small octavos. Revised and supplemented in successive editions, 
it has swelled to six volumes in the twenty-third, 1821. Before his 
death, in 1785, Burn himself had brought out fifteen editions in thirty 
years, in which interval more than three hundred statutes had been 
passed imposing new burdens on the poor officials. Among the 
varied subjects enumerated in his compilation are : alehouses, appren- 
tices, bastards, bathing, cattle, corn, custom, excise, fish, frame-work 
breakers, friendly societies, game, hawkers, pedlars, riot, stage- 
coaches, transportation. There are, for instance, forty laws relating 
to game, which furnish a great deal of information concerning a 
pursuit which absorbed much of the energies of the country gentle- 
men of the seventeenth and eighteenth centuries and involved heavy 
burdens on the rural classes outside the favored circle. As to roads, 
it is a striking commentary on their rotten state before the days of 
Telford and McAdam that it was necessary to restrict the number 
of horses and the size of carts and wagons allowed upon them. 28 
It is scarcely worth while to emphasize the fact, so generally known, 
that besides their criminal jurisdiction, the justices of the peace, 
acting singly or in petty and quarter sessions, were entrusted with 
the bulk of the administration of the county. 29 

Now, so far as is known to the writer, the materials relating to 
them and their work from the time of the Tudors have been utilized 
in only three books: A. H. A. Hamilton's Quarter Sessions, J. C. 
Cox's Three Centuries of Derbyshire Annals, and Sidney and Bea- 
trice Webb's monumental English Local Government. The two 
former, however, cover a restricted area. Cox, as the title of his 
volume implies, devotes himself to Derbyshire, Hamilton's work 
is based mainly on the records of Devon, with a few extracts from 
Bucks, while the Webbs confine themselves almost exclusively to the 
period since 1688, and, although they throw much light on local con- 
ditions, they are primarily concerned with the functions and structure 
of the local officials and courts rather than with the life of the time 
in its manifold aspects. However, it is to the results of their pains- 
taking and productive research that I am indebted for the basis of 
the greater part of my remaining suggestions. In a few instances 
they point out themselves what remains to be done. " It is signifi- 
cant of the way history has been studied ", to cite one of their most 
striking statements, " that there is less known about the actual work- 
ing of the English county court in 1689 tnan of the Vehmgericht or 
the court of the praetor peregrinus ". Moreover, the early history of 

28 For a dispensation allowing wagoners to use on certain hills seven horses 
instead of the customary six, see Hamilton, Quarter Sessions, pp. 270-371. 

29 For an enumeration of their duties see Webb, I. 297-301. 
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the divisional sessions of the justices of the peace has never yet been 
exploited, nor has there ever been any serious investigation of their 
numbers and local distribution in the various counties. We have in- 
formation as to their nominal orthodoxy, for they were obliged " to 
take the sacrament according to the usage of the Church of Eng- 
land in some public church on the Lord's Day " ; 30 we know also that 
they were required to have an estate of £20 a year, and that they 
were supposed to have some knowledge of the law of the land; 
but we are almost in the dark as to whether the justice in Barnaby 
Rudge — who could write his name almost legibly in five minutes — 
and Squire Weston are more typical than the Allworthys and the 
Sir Roger de Coverleys. 31 There were, between 1720 and 1750, at 
least a dozen indictments of corrupt justices, 32 while the -Webbs 
furnish graphic pictures of both the trading justices who were valiant 
in prosecutions for the sake of filling their own pockets, and of the 
great difficulties which pettifogging attorneys often put in the way 
of the more conscientious. 33 But nothing is known on any of these 
points concerning the seventeenth century. Let me venture to cite a 
few more questions which still remain to be answered. In the 
time of William III. and Anne there was a great wave of moral re- 
form ; the former sovereign issued a proclamation against vice and 
impiety, and various societies for the reformation of manners were 
founded. DeFoe, however, in his Poor Man's Plea, 1698, pre- 

30 Apparently the quaint and pompous ceremonial with which, according to 
the legal writers on the justices of the peace, the opening of quarter sessions was 
attended was very unusual, being confined to state occasions. Webb, I. 421-422. 

31 It is said that 18 Hen. VI., c. 11, sects. 1 and 2 (1439), "is remarkable as 
being the first Act of the legislature that fixes any precise amount of property as 
a qualification, and the last which recognizes the necessity of intellectual and moral 
fitness for the office of a county magistrate ". (Letter to Lord Brougham and 
Vaux on the Subject of the Magistracy of England, 1832, pp. 4-5. Cited by Webb, 
I. 302, note 3.) We have one striking evidence of their aristocracy. "The refusal 
of the County Magistrates to act with a man who has been a grocer and is a 
Methodist ", wrote Thomas Jefferson Hogg, part of whose name should have been 
a guarantee of democracy, " is the dictate of genuine patriotism ; the spirit of 
aristocracy in the county magistracy is the salt which alone preserves the whole 
mass from the inevitable corruption." Report on Certain Boroughs (Municipal 
Corporations Inquiry Commission), H. C. no. 686 of 1838, p. 5. Cited in Webb, 
I. 385, note 1. 

32 Ibid., p. 539. 

33 Ibid., p. 336. To take one instance concerning those higher up, Lecky cites 
the curious case of an attorney named Brecknock, who having been sent to prison 
by the House of Lords in 1766, " for publishing a book called the ' Droit du Roi,' 
avenged himself upon Lord Camden by laying an information before Judge Field- 
ing, that the Chief Justice and three other judges wore cambric bands in court, 
contrary to the Act of Parliament." History of England in the Eighteenth Cen- 
tury (1893), VII. 302. 
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dieted that the laws would be enforced chiefly against offenders of 
the humbler sort. It is alleged that good work was done for some 
years in punishing cursing and drunkenness as well as profanation of 
the Lord's Day, but that, in course of time, DeFoe's prediction was 
fulfilled . and the chief activity of the magistrates was directed 
against Sunday trading. 34 Again, there is no evidence to indicate 
how far the justices used their power to put down the enthusiasm 
engendered by Wesley and the other revivalists. 35 Mantoux opens 
another promising field of investigation by pointing out, in opposition 
to Cunningham and others, that assessments of wages did not cease 
in the eighteenth century. 36 

One reason why the records of the quarter sessions are so illumi- 
nating on the life of the period is that much that seems purely ad- 
ministrative business is embodied in judicial forms, in the present- 
ments of the grand juries, of the hundred juries, of the high and 
petty constables, or of the individual justices. 37 These presentments 
included " not only the ordinary breaches of the law by private indi- 
viduals, but also the shortcomings of parochial and manorial offi- 
cers, the failure of parishes to keep up their stocks and their pounds, 
their highways and their minor bridges ", as well as the neglect of the 
hundreds, counties, and franchises to properly maintain their jails 

34 Traill, Social England, IV. 810. For the activities of the justices against 
the Sunday liquor traffic, see Webb, I. 543. Here is a gem on this point, cited by- 
Webb, I. 397, 398 : " For the most part, we imagine, the Justices during the first 
half-century of ' Brewster Sessions ' granted and renewed ale-house licences with 
the greatest laxity, though we cannot say how far the following lively satire on a 
licensing sessions in 1754 may be accepted as typical. At 'the Brewster Sessions 
at Bray in Northungria ', five Justices are represented as being present. ' Mrs. 
Drab ' comes in to apply for a renewal of her licence ; she brings a certificate 
signed by some of her neighbours, certifying that ' Mrs. Drab, of the Round O, 
keeps a very regular and orderly house; and that we have been often entertained 
there with much pleasure, wit, and humour; and desire that her licence may be 
renewed ; for we cannot live without her and hers.' 

" Sir John Bear : ' The Round O lies in my neighbourhood. I wish there was 
never a Round O near me; it debauches my servants. I could give many reasons 
why she ought not to have a licence.' Mr. J. Lock then refers to ' irregularities 
committed at the house in April,' and ' shameful doings in May and June,' and ' in- 
famous revels in August.' Other objections are made. 

" The Chairman : ' Hem ! hem ! There are two Justices required to the grant- 
ing every licence by the statute. Brother Friar, you and I must sign it. The 
woman must not be undone, nor the excise diminished. The house draws a great 
deal of ale, and pays a round sum into the office.' (They sign the licence.) " 

35 Ibid., p. 359. 

36 La Revolution Industrielle, pp. 479, 481. The hundred sessions or statute 
or Hiring Fairs at which the high constables supervised the hiring of agricultural 
servants, according to 5 Eliz., c. 4 (1562), offer another promising line of research. 
They were generally superseded in the eighteenth century by the divisional ses- 
sions of the justices of the peace, Webb, I. 492-493. 

87 Ibid., p. 437. 
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and bridges. 88 The grand juries of London and Middlesex were 
particularly active. 

From the Restoration to the accession of the Hanoverian dynasty we 
find them mostly presenting Nonconformist fanatics and Papist re- 
cusants, unlawful assemblies and seditious publications. From the 
alarm set up in 1720 by the approach of the plague, these Grand Juries 
are concerned about the disorder and filth of the streets. They com- 
plain of the growing obstruction of traffic, the swarms of beggars, the 
increase of vagrancy, the disorderly shoe-blacks and other hooligans of 
the time, and the increase of robberies and assaults. 39 

Strangely enough, the formal registering of dissenting chapels, 
under I William and Mary, c. 8, sect. 19, took the form of a judicial 
process and was embodied in the manuscript minutes of quarter ses- 
sions. 40 Oftentimes the grand jury acted as a "sort of county 
house of commons ", giving the opinion of the county on matters 
of public concern. 

In the seventeenth century we find the "Grand Inquest" still con- 
sidered by Parliament, by the National Government, and by the Justices 
themselves, as the official exponent of the county. Hence in loyal ad- 
dresses to the Crown, as in petitions to either House of Parliament, the 
" Gentlemen of the Grand Jury " usually figured first in the document, 
whilst in their frequent presentments at the Assizes and Quarter 
Sessions they were perpetually drawing attention to grievances. 41 

In addition was the financial work of the grand jury which, though 
steadily declining, continued even unto the seventeenth century. For 
example, no payment for the repair of bridges or jails was valid 
unless formally presented by them, " a remarkable survival ", accord- 
ing to Mr. Cox, " of the old popular control of finance ". i2 

Hamilton, from his examination of the Devon records, has 
opened a tempting vista of what an extended study of such sources 
in the various other counties would offer. It would be possible in 
this way to trace out many relations still obscure between central 
government and the local centres in the time of the first two 

38 Webb, I. pp. 307-308. 

39 Ibid., pp. 455-456. In 1721 a committee of the Middlesex quarter sessions 
presented a vivid array of the nuisances of that date : " broken pavements, maimed 
beggars, blood-reeking slaughter-houses, illicit dram-shops, straying hogs, heaps of 
manure, bawdy-houses, the practice of harbouring persons likely to become charge- 
able to the rates, the neglect of parish officers, the crowds of starving vaga- 
bonds, swaying signs darkening the streets, the fever-spreading Debtors' Gaol of 
Whitechapel, and all the other horrors of the Metropolis". Ibid., p. 531, citing 
(note 1) Minutes Middlesex Quarter Sessions, October 12, 1721. Many reports 
relating to vagrants are to be found in the manuscript order books of quarter 
sessions of the period. For examples, see Webb, I. 531, note 2. 

40 Ibid., p. 446, note 1. See also Hamilton, Quarter Sessions, p. 258. 
« Webb, I. 455-456. 

* 2 Ibid., p. 449, note 1. 
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Stuarts, 43 for instance, in the matter of benevolences and purvey- 
ance. And, incidentally, an investigation of the latter question 
would yield much information concerning current prices of such 
staple commodities as beef and mutton. Hamilton's findings further 
furnish many concrete illustrations of the varied activities of the 
justices in connection with the social, economic, and political life of 
the county he has selected and lure us to journey further afield. We 
learn much about their dealings with pauperism and vagrancy. We 
see them fixing wages for servants and laborers, 44 binding apprentices, 
and cancelling indentures. They granted pensions to " maymed 
soldiers and maryners " and advanced money for the relief of those 
who lost their houses by fire. 45 Licenses for trading, licenses to beg, 
to shoot fowl, and to erect cottages had to be procured from the 
court of quarter sessions. 46 There are many evidences of their 
activity against recusants; 47 while a strikingly early evidence of 
Puritanism is furnished in steps, taken in 1595 and again in 1599, to 
suppress church ales, revels, and May-games. 48 Moreover, lists of 
presentments furnish valuable material in crimes and punishments. 
In the lenten assizes of 1598, 134 were brought before the justices 
of whom seventy-four were sentenced to be hanged. 49 The stocks 
and whipping were common forms of punishment, the latter being 
applied to women guilty of bastardy. In 1603 two men were sen- 

*3 Hamilton, pp. 7 ff. 

** Ibid., pp. 12 ff. 

45 For this purpose, before the days of insurance, county benevolences were 
levied. Either the houses were curiously primitive or the advances left much to be 
desired. On one occasion £30 was voted for 28 houses consumed at Torrington. 
Hamilton, pp. 19-21. 

4 « One license was issued for the trade and " scyence of tynkyng ". Ibid., p. 
27. Not long before the records give a graphic picture of the opposition against 
a royal patent for salting fish. Ibid., pp. 23-26. 

47 Instances occur in Bucks so late as 1691. Ibid., p. 258. 

48 It is declared that " churches or parish ales, revels, May-games, plays, and 
such other unlawful assemblies of the people of sundry parishes unto one parish 
on the Sabbath day and other times, is a special cause that many disorders, con- 
tempts of law, and other enormities, are there perpetrated and committed, to the 
great profanation of the Lord's ' Saboth,' the dishonour of Almighty God, increase 
of bastardy and of dissolute life, and of very many other mischiefs and incon- 
veniencies, to the great hurt of the commonwealth." Hamilton, pp. 28. In the 
early part of the eighteenth century the justices of Gloucestershire were busy 
suppressing such recreations as well as fairs and meetings for wrestling and 
cudgel play ; but chiefly on the ground that they furnished an opportunity for the 
assembling of persons disaffected to the government. Webb, I. 536-537. 

*9 It is interesting to note that, out of the 134 presented, eleven claimed 
benefit of clergy. This is peculiarly significant, since Professor Channing, some 
years ago, by comparing the number of persons brought to trial in Middlesex with 
the number of persons who claimed benefit of clergy, was able to arrive at a rough 
idea of the proportion of persons who could read in the Stuart period. 
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tenced to remain in jail for a year " unless they pay ten pounds to 
their wives whom they have murdered", 50 an entry which requires 
a commentator of skill. One prisoner was ordered to be discharged 
" when he hath confessed who gave him the love-charm he used to 
cossen wenches with". 51 There are vivid pictures of the Devon 
pirates and of poachers, as well as pathetic items relating to the 
suffering resulting from the enhanced cost of food and evidence as to 
the causes of rising prices. We get information on the persecution 
of non-conformists and on the working of the hearth tax ; we learn 
what it cost to keep prisoners in jail; 52 and get much concrete in- 
formation on the details of impressment in this seaboard county. 
The materials which Hamilton has collected from records of Devon 
and Bucks tend to refute the position taken by Stanhope in his 
History of England that the poor were better off in the age of Anne 
and George I. than in the Victorian Age. Moreover, certain abuses 
in the administration are brought to light, such as the bailiff's cus- 
tom of summoning more jurors than were needed for any particular 
session and extorting money from the surplus members to enable 
them to secure their release. 53 Passing to the eighteenth century 
again for a few more instances of what I trust will not be considered 
"a mere aggregate of bewildered jottings", the records both of 
quarter sessions and King's Bench cast a lurid light on the brutal 
treatment of those charged with a violation of the combination 
laws. 54 The high constables of hundreds as well as the petty con- 
stables of parishes were under obligations to report all nuisances 

50 Hamilton, p. 86. 

51 Ibid. 

52 Ibid., pp. 280-286. It is extremely likely that a study of the records of 
the seventeenth century would show that the jails and workhouses were in 
wretched condition. So late as 1795 a presentment by James Roper Head showed 
" that the house kept and provided in the parish of Higham .. . . for the main- 
tenance of the poor ... is not only inadequate in point of size, but is in a very 
dangerous ruined and decayed state ". In one room of thirteen feet by fourteen 
there were two women and three children. In another, fifteen feet by thirteen, a 
man, a woman, and five children, one lying ill of a fever. Happily the court 
ordered an increased rate in order to make the poorhouse more habitable. 
Minutes, Quarter Sessions, Kent, October 7, 1795, cited by Webb, I. 478, note 1. 
The results of the investigations of Oglethorpe and Howard into the prison con- 
ditions in this century are notorious. One would like to know whether they 
had grown worse since the Stuart period. 

53 This abuse continued into the eighteenth century. Webb, I. 458-459. One 
might find more evidences of the political influence exercised by the justices, like 
that cited by Webb (I. 386, note 2) in the case of those of Bucks, who, in 1821, 
refused to give any more advertisements to the Aylesbury paper, the principal 
one in the county, " because it was an opposition organ ". 

5 * Mantoux, La Revolution Industrielle, p. 470, citing Place, in Webb, Trade 
Unionism, p. 65. 
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within their respective districts 55 — ill maintenance of roads, sedition, 
recusancy, drunkenness, and public gaming. 56 The hundred juries 
provided a more cumbersome method of effecting the same result. 57 
In the archives of the city and county of Coventry there is a scrap- 
book of the " Constables Presentments ", from 1629 to 1742. 58 
Among the items presented are "not coming to church", 59 "not 
hanging out a lantern with a light", "cutting turf from the com- 
mon ", " carrying several loads of gravel away ", and so on. These 
presentments were usually handed in on bits of paper of varying 
shapes and sizes. This is also true of the presentments of the 
petty constables, which, so far as they have survived, afford welcome 
glimpses of village life: 

Inhabitants absent from church on four successive Sundays, 60 or sus- 
pected of " recusancy ", craftsmen exercising trades without having 
served a legal apprenticeship, persons "keeping greyhounds", or 
" setting dogs, nets, or guns without being qualified according to law ", 
traders engrossing provisions or forestalling the market, labourers erect- 
ing cottages on the waste without licence from Quarter Sessions, in- 
habitants refusing to keep nightly watch when ordered by the Constable, 
or to labour on the roads when commanded by the Surveyor, house- 
holders " harbouring vagrants " or " idle persons ", " vile persons " abus- 
ing or beating the Constable himself, " using slanderous and baleful 
words " to his wife, or simply not " obeying our charge ", 

55 Ibid., pp. 479, 481. It might be noted here that the manuscript minutes of 
the quarter sessions of Dorset, October 27 and December 1, 1792, show that the 
justices of that county adopted the system of " rate in aid of wages ", three years 
before the celebrated Berkshire case of 1795, see Webb, I. 546-547, note 1. 

se Ibid., p. 463. 

57 E. g., about the year 1630 at the Dorset quarter sessions the jury of the 
hundred of Pimperne " presented that the blacksmith of that place persisted in 
making a fire ' in the smith's forge there . . . not only for the use of his trade 
but also for the dressing of his necessaries for his family, and for washing and 
other businesses, whereby the inhabitants . . . have been often endangered to have 
their houses set on fire'; whereupon Quarter Sessions orders, under penalty of 
commitment to the county gaol, that he shall ' not use any fire in the time to come 
in the said forge, save only with sea coal, and that for the necessary use of his 
trade only.' " Minutes of the Dorset Quarter Sessions, cited by Webb, I. 457 and 
note 4 from the Dorset County Chronicle, May 23, 1844. One would like to know 
how general was the use of coal in forges thus early. 

58 Webb, I. 465, note 1. 

so There were eighteen presentments for this offense in 1683. 

eo "These . . . greatly diminished after the Toleration Act of 1689, though 
this in no way relieved the person who stayed away from church because of a 
preference for the company of the ale-house or for an enjoyment of the open air. 
Renewed orders were, in fact, made in 17 15 by quarter sessions, in Middlesex, 
Shropshire, and doubtless other counties, for the enforcement of the laws against 
absence from religious worship." Webb, I. 469, note 2, citing Shropshire County 
Records, pt. II., p. 22. The Webbs inform us that there are few instances of 
convictions for recusancy or absence from church after 171 5, though they note 
presentments by the Gloucestershire constables so late as 1740. It would be 
interesting to tabulate a list from the sixteenth to the eighteenth centuries. 
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are among the samples which might be cited. 61 But it is time to pass 
to the third group of materials, which may be found in the records 
of jurisdictions in private hands. 

Not only do such records furnish valuable sources for the study 
of the life of the people, but the structure and activities of the 
manorial courts and of the hundreds in private hands during the 
period from the fourteenth to the eighteenth century offer a promis- 
ing field of study. 62 It is clear that the amount of local government 
carried on by private jurisdictions in the seventeenth and eighteenth 
centuries by virtue of prescription, charter, or statute was much 
more extensive than is commonly supposed. The police, until 
the modern system was introduced by Peel, were largely appointed 
by the manorial courts and municipal corporations ; the suppression 
of nuisances was, to a considerable extent, in the hands of the leets 
of private lords and of enfranchised boroughs; the recovery of 
small debts had passed almost totally from the sheriffs and county 
courts to the court baron of the lords or the municipal courts of 
requests; 63 hosts of markets and fairs were under individuals or 
corporate owners of franchises ; many lay and clerical lords had their 
own jails, though no longer their own gallows; and, finally, fran- 
chises and corporations well into the eighteenth century still managed 
the bulk of the land, regulated the rotation of crops, and controlled 
pastures, together with other incidents of cultivation. 6 * Since the 

6i Webb, I. 469. Another subject on which there are interesting evidences 
in the records is the abuse of " farming " offices. For example, a vagrant con- 
tractor would, for a definite sum, agree to deal with all the vagrants handed over 
to him, or a jailor would pay a fixed rent and make what profit he could from the 
prisoners handed over to him. See Webb, I. 522, 525, note 1. 

82 For example, at Salford in Lancashire the steward of the Earl of Sefton 
continued down to the middle of the nineteenth century to hold the court leet, 
view of frankpledge, and the " Court of Record of our Sovereign Lord the King 
for his Hundred or Wapentake of Salford". Some records of the lord's court, 
1 597-1 669, have been published under the title of The Portmote or Court Leet 
Records of the Borough or Town and Royal Manor of Salford (ed. J. G. de T. 
Mandley, Chetham Society, vols. XLVI., XLVIIL, 1902). For information on 
such courts see House of Commons, Returns of Hundred Courts (1838); Courts 
of Requests (1840) ; and the Fifth Report of the Royal Commission on the Courts 
of Common Low (1833). 

63 Sometimes called courts of pleas. There were 240 of these courts of re- 
quests at the beginning of the nineteenth century, Spencer Walpole, History of 
England from 18 15 (1905), III. 273. 

e * Apparently scholars were not aware of the extent and importance of these 
survivals of private jurisdiction until the appearance of the Webbs' English Local 
Government, see especially II. 4, 5, and they give a bibliography of the subject, 
p. 10, note 2, though, as they point out, there is apparently " no adequate study of 
the Lord's Court, as an organ of Local Government, from the beginning to the end 
of its development ". 
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manuscript entry books of many of these manorial and other private 
courts are extant it is to be hoped that they may soon be fully 
studied. 

Another interesting fact is the existence of hierarchies of private 
jurisdiction, though these have been supposed to be extremely rare 
even in the Middle Ages. 65 A remarkable series were those of the 
ancient hundred of Berkeley in Gloucestershire under the lord of 
Berkeley Castle. Highest of all was the hundred court for the 
whole area; then there were numerous halimates for the various 
manors within the district; and, finally, certain borough courts or 
leets held in townships which had been constituted boroughs by 
seignorial grants. 66 The central court lost its criminal jurisdiction 
about 1700; its presentment of nuisances about 1800; and yielded its 
right of trying civil suit to the new county courts in 1846. There 
were two boroughs, Berkeley and Woton, and a survey of the 
presentments made at their courts reproduces for us with rare fidelity 
their local life and its problems. 

No pigs are to go at large, under penalty of three and fourpence, 
the Hayward being ordered to impound any found wandering and to 
take his own fee of twopence ; no " soil, dung, apple must, or any other 
stinking matter " is to be deposited in Berkeley streets, under penalty of 
a pound, and the Scavengers are ordered to sweep up all dirt into heaps 
every Saturday, for the officers of the Lord to carry it out of the Bor- 
ough . . . every person coming into the Borough to carry on business 
or set up a household ... is to pay the Mayor six and eightpence 
as of old; nobody but the Mayor shall put up any stall in the Market or 
Fair; the right of all persons to a free wharf or landing place on the 
river is declared and perpetuated. 

In Woton " a butcher is presented ' for putting stinking meat to sale 
in our market'; and other frequenters for selling goods 'by weight 
unlawful being too light' ", 67 Manchester was governed by a mano- 
rial court so late as 1846 when the town council bought from Sir 
Oswald Mosley of Rolleston Hall for £200,000 the manor and all 
its rights and incidents. Down to the nineteenth century the lord 
continued to draw profits from his mill, his oven, and his market ; 68 

65 E. g., Medley, Manual of English Constitutional History, p. 342. 

«s For a bibliography, see Webb, II. 34, note 1. Another instance of a hier- 
archy of courts is furnished in the manor of Taunton, extending over a vast area 
in Somerset. Here the manor was above the hundred. Indeed, it exercised juris- 
diction, down to Victoria's time, over five hundreds, as well as over various 
tithings and parishes, embracing within its sway many minor courts. To cite one 
more instance, the records of the court leet of Savoy in Westminster, extant from 
1682 to 1789, indicate that it exercised manifold activities well into the eighteenth 
century. For a long time the Earl of Arundel had a hierarchy of courts. Webb, 
II. 175, note 1. 

6 7 Ibid., pp. 39-40, citing the court rolls. 

«8 Ibid., p. 106. 
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there was an annual three-days fair with many quaint survivals, 69 
and it is interesting to notice that there was an obligation on all the 
inhabitants — enforced so late as the seventeenth century — "to 
' watch ' in turn, bringing ' each a Jack, a Sallet, and a Bill ', ' or hire 
some sufficient person to do it ' ". 70 Only a few cases can be men- 
tioned of the late survivals of these private jurisdictions. 71 God- 
manchester in the county of Huntington had not only a court of 
pleas and a court leet, but a court of pie powder for its mart or 
fair. 72 

Altrincham in Cheshire was a lord's borough of which the court 
leet and court of pleas constituted a part of the hierarchy of the 
courts of the barony of Dunham Massey. 73 The borough courts held 
every six months before the lord's steward and the "mayor of the 
borough", and attended by a "grand jury" of the freeholders, had 
extensive and varied business. Besides electing a mayor, bailiff, 
two constables, and such other officers as burleymen, pinderSj ale- 
tasters, dog-muzzlers, scavengers, and market-lookers, they ap- 
pointed " laylayers " to assess and collect the rates they levied, as well 
as surveyors of highways and overseers of the poor. 74 Moreover, 
the courts regulated the town field, cultivated in strips; they had 
control over the town pasture, besides exercising police and sanitary 

eo Webb, II. 107. 

'o Ibid., p. 109. The records of the court of Manchester have been printed 
in full, The Court Leet Records of the Manor of Manchester (12 vols., ed. J. P. 
Earwaker, 1884-1890). There are many instances in the smaller towns of Lanca- 
shire of late survivals of manorial jurisdiction. Webb, II. 113, note 1. 

7i In the case of Ashton-under-Lyne, the lord's court, under the ownership of 
the Earl of Stamford, continued to exercise local government functions as late, 
certainly, as 1907. Instances might be multiplied: the rolls of the manor of 
Stanton (1338-1773) indicate many and varied activities; another is the manor of 
the Castle of Bamborough ; still another is to be found in Sheffield, long a mano- 
rial borough under the Duke of Norfolk. See Webb, II. 74, 90, and 201-203. 

'2 Ibid., p. 181. Of the lord's borough of Alresford which had been granted 
a constitution by the Bishop of Winchester, 1570- 1572, and had constituted a court 
baron for the settlement of disputes and debts and a court of pie powder, there 
are manuscript records, 1657-1720, 1781-1835, as well as "sundry inconsecutive 
archives" between 1628 and 1705. Gosport was another borough created by the 
Bishop of Winchester, with records from 1623 to 1835, though most of its activi- 
ties ceased by 1720. Ibid., pp. 163, 164. 

7 *The manuscript records of the Altrincham courts date back to 1658 at 
least. Ibid., p. 165, note 1. 

7 * The " laylayers " continued to be chosen so late as 1839. Apparently the 
appointment of overseers of the poor and surveyors of highways was discontinued 
early in the nineteenth century, when a church was built at Altrincham and parish 
vestry meetings began to be held. This whole question of the transference of 
manorial administration to parish vestries, prior to 1689, when the Webbs begin 
their work, needs further study. 



Legal Materials as Sources for English History 769 

duties. 75 They also regulated the market and the rules of baking 
in the municipal bakehouse, though the profit of the market and the 
cornmill went to the lord of the manor. 76 The court rolls of the 
manor of Great Tew in Oxfordshire 77 show that in 1761 the com- 
munity " decided on the revolutionary step of changing from a three 
to a nine years' course [in the rotation of crops] — at a date, be it 
noted, when many a capitalist farmer was still wedded to the old- 
fashioned routine, thus indicating that agricultural administration by 
the Lord's Court was not necessarily so inefficient nor so unprogress- 
ive as is sometimes supposed." 78 

These are only a few of the cases, selected from the mass of 
material collected by the Webbs, which might be cited against the 
prevalent error that manorial courts had practically died out in the 
modern period. 79 If there are such traces of activity in the eight- 
eenth century it is fair to assume that a study of the rolls for two 
or three hundred years prior to that period would yield rich results. 80 
Although the evidence is obscure and conflicting, there is considerable 
likelihood that " up and down the country there were, especially in 
the north of England, scores of such courts holding pleas of debt and 
trespass up to forty shillings, 81 right down to the reign of Victoria ". 8Z 

'5 They dealt, among other things, with " tumults and affrays ". A curious 
instance occurred in 1716 when one J. R., found guilty of a "disturbance and 
tumult of high nature ", was fined ten shillings ! It is a pity that those responsible 
for the introduction of the belligerent bird into our own country could not have 
known that in 1755 they ordered the destruction of the sparrows, "a very injurious 
bird within the limits of this township " ; an order which had to be repeated again 
in 1763 and 1789. 

76 For a full account of this series of courts, how typical we have yet to 
learn, see Webb, II. 165-167, and notes. In some manors, for example at Fulham, 
it was provided that the manor hall should be kept by the rector of the parish, and 
the obligation was enjoined by presentment at the court leet. For further infor- 
mation on this point see Webb, II. 79, note 1. 

" Famous as the possession, on the eve of the Civil War, of Lord Falkland. 
Mr. Boulton is the present lord. The manor consists of 3000 acres occupied by 
three or fourscore families. 

78 Webb, II. 79-80. In the following pages (80-87) extracts from the rolls 
of 1692, 1756, 1759, and 1761 are printed, which give a most lifelike picture of 
the system of common-field agriculture in actual working. 

79 For example, Professor R. G. Usher, in an excellent article on " The 
Significance and Early Interpretation of the Statute of Uses" (Washington Uni- 
versity Studies, vol. I., pt. II., no. 1), appearing so recently as October of last 
year (1913), says, p. 47, referring to the sixteenth century: "the local manorial 
courts . . . were now almost entirely superseded by the Common Law Courts and 
the Assizes." 

so Webb, II. 120, continuing note 4, beginning p. 119. 

silt is well known that the Statute of Gloucester of 1278 (6 Ed. I., c. 8), 
which for the purpose of relieving the three common-law courts, provided that 
they should take cognizance of no case involving less than forty shillings, was 
interpreted to mean that the local courts could deal with no cases involving more 
than that sum. 

82 No systematic list or record of these courts has ever been made. Moreover, 
much of the material relating to them has perished ; for stewards often omitted to 
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This is evident from the few records that have been investigated, 83 
from the survival of curious manorial privileges, 84 and from the 
nature of the cases. Otherwise, it would be difficult to explain where 
outside the towns 85 small civil actions and cases of petty debt were 
dealt with until the creation of the county courts in 1846: the justices 
of the peace and the courts over which they presided dealt only with 
criminal cases and administrative business while it is obvious that 
these civil cases were too many and too insignificant for the assizes. 86 
The study of the manorial rolls of the modern period promises much 
new as well as valuable information. For instance, they show that 
there was far more regulation of agricultural affairs than so pre- 
eminent a scholar as Maitland supposed. 87 Again, while he was able 
to show, in contradiction to the classic view for which Coke is 
largely responsible, that in the typical manor of the Middle Ages there 

enter lengthy presentments, while many of those which exist are scattered among 
private family papers. The collections of manor rolls most easily accessible to 
students are those of manors in the hands of public authorities such as the com- 
missioners of woods, forests, and land revenues (there is a list of one hundred 
manors in the Parliamentary Papers for July 6, 1845) and in the London office of 
the Ecclesiastical Commissioners. Those in the Public Record Office, the British 
Museum, and such depositaries relate mostly to the earlier period, as is the case 
with most of the rolls which have been printed. A useful list of the manorial 
records in the principal public depositaries may be found in N. J. Hone's The 
Manor and Manorial Records (1906), pp. 243-301. See Webb, II. 116, note 1. 
The evidence of this continued activity is to be seen in the " Orders and Direc- 
tions " of the Privy Council of 1630, which " definitely placed no small share of the 
responsibility for the enforcement of police regulations upon the stewards of the 
lord's courts ", and the lords of leets and stewards of courts appointed constables 
so late as the end of the eighteenth century. Ibid., p. 118. 

83 See ibid., p. 72, and notes 1 and 2. 

84 For instance, heriots were collected even in the nineteenth century, and 
there are strikingly late survivals of deodands. In 1841 after the accident on the 
Great Western at Sonning, a railway carriage is said to have been taken by the 
lord of the manor. Certainly the deodand, in 1840, was valued at £2000 by a 
jury in the case of an accident of the London and Birmingham. The right was 
taken away from the manorial lords in 1846. Webb, II. 75, note 3. 

85 See above, note 61. 

86 Indeed by the Statute of Gloucester they were prohibited from dealing 
with those which involved less than 40 s. See above, note 81. They were held 
only twice a year; in 1829 the chief justice of the King's Bench tried 406 cases 
relating to sums of less than £20 (Walpole, History of England, III. 273-274, 
citing Hansard, third series, I. 720) ; but by the Statute of Gloucester he could 
have tried none under 40 s. Of course, the volume of business has swelled 
amazingly in the last century ; but, even at that, it is not without significance that 
the county courts, together with those of the city of London, disposed of 1,300,- 
000 cases in 1907. Of these judgment was given by default in 448,000; 413,000 
were dismissed ; 38,000 were tried by the judges, without a jury, and 929 with a 
jury ; and 404,000 were dealt with by the registers, recorders, and referees. The 
Nation, December n, 1913, p. 558. 

st Webb, II. 77-79, citing Maitland, Township and Borough, p. 25. 
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were not three distinct tribunals — the court leet, the court baron, 
and the court customary — but one undifferentiated court, the later 
records show that the same was often 88 true of the modern manor. 89 
Arguing from the known to the unknown, for I have been obliged 
to confine myself to what the printed materials disclose, I have 
sought to show that a study of the reports of the common-law 
courts, of the records of quarter sessions, and the rolls of manors 
will richly reward the patient investigator. Not only will it tell him 
much about the application of current political thinking, about the 
evolution of judge-made law, about the manifold activities of the 
local magistrates and local tribunals, but it promises fresh light on 
much that is vague and dim, especially on the way in which the 
people of the past centuries really lived and worked. 

Arthur Lyon Cross. 

88 Maitland, Select Pleas in Manorial and Seignorial Courts (Selden Society, 
London, 1899). 

89 This is manifest, for example, from the records of the " Court of View of 
Frankpledge with Court Baron " of the manor of Tweedmouth and Spittal. They 
cover the period from 1658 to 1663, with "less full minutes" extending to 1819. 
" The entries show that the Court passed higgledy-piggledy from one kind of 
business to the other, whether it was the presentment of a nuisance, the admis- 
sion of a new copyholder, the appointment of a constable, the verdict in an action 
on the case between two inhabitants, or the punishment of a common scold." 
Webb, II. 95- 



